EMTALA COMPLAINT AND INVESTIGATION
1.
Sources of EMTALA Complaint
· a patient or any individual;

· a hospital that received an improper transfer;

· a hospital self-report; or

· a State surveyor performing a licensure or recertification survey 

2.
Assignment of EMTALA Complaint to CMS Regional Office.  Complaint is sent to one of ten CMS regional offices which evaluate the complaint and decide whether investigation is warranted.  If so, complaint is referred to respective State’s hospital licensing agency (Department of Health) and State agency is authorized to form an investigation team.  Investigation team usually makes an unannounced on-site investigation of hospital within five working days.  

3.
CMS Investigation Team Initial Inquiry.  CMS Investigation Team initial efforts focus on assuring the hospital takes the following measures:
· Adopted and enforce policies and procedures to comply with the requirements of 42 C.F.R. §489.24;

· Posts signs in the emergency department specifying the rights of individuals with emergency medical conditions (EMC) and women in labor who come to the emergency department for health care services, and indicate on the signs whether the hospital participates in the Medicaid program;

· Maintains medical and other records related to individuals transferred to and from the hospital for a period of  five years from the date of transfer;

· Maintains a list of physicians who are on call to provide treatment necessary to stabilize an individual with an EMC;

· Maintains a log on each individual who comes to the emergency department seeking treatment and indicate whether these individuals:
· Refused treatment,

· Were denied treatment,

· Were treated, admitted, stabilized, and/or transferred or were discharged
· Provides for an appropriate medical screening examination (MSE);
· Provides necessary stabilizing treatment for EMCs and labor within the hospital’s capability and capacity;
· Provides appropriate transfers of unstabilized individual, to another medical facility;
· Does not delay the medical screening exam and/or stabilizing treatment in order to inquire about payment status;
· Accepts appropriate transfers of individuals with EMCs if the hospital has specialized capabilities or facilities and has the capacity to treat those individuals; and
· Does not penalize or take adverse action against a physician or a qualified medical person because the physician or qualified medical person refuses to authorize the transfer or an individual with an EMC who has not been stabilized, or against any hospital employee who reports a violation of these requirements.  
4.
CMS Initial Document Request.  The CMS Investigation Team will request to see the following documents at the outset:

1.
Dedicated ED logs for the past 6-12 months;

2.
The dedicated ED policy/procedures manual (review triage and assessment of patients presenting to the ED with EMC, assessment of labor, transfer of individuals with emergency medical conditions, etc.);

3.
Consent forms for transfers of unstable individuals;

4.
Dedicated ED committee meeting minutes for the past 12 months;

5.
Dedicated ED staffing schedule (physicians for the past three months and nurses for the last four weeks) or as appropriate;
6.
Bylaws/rules and regulations of the Medical Staff;

7.
Minutes from medical staff meetings for the past 6 to 12 months;

8.
Current Medical Staff roster;

9.
Physician on-call lists for the past six months;
10.
Selected credential files that include the director of the emergency department and emergency department physicians.  Review of credentials files is optional.  However, if there has been turnover in significant personnel (e.g., the ED director) or unusual turnover of ED physicians, or a problem is identified during record review of a particular physician’s screening or treatment in the ER, credentials files should be obtained and reviewed;
11.
Quality Assessment and Performance Improvement (QAPI) Plan (Quality Assurance);

12.
QAPI minutes (requests the portion of the quality improvement minutes, and plan which specifically relates to EMTALA regulations);
13.
List of contracted ED services (request this list if a potential violation of §§1866 and 1867 of the Act is noted during the investigation and the use of contracted services is questioned);

14.
Dedicated ED personnel records (optional);

15.
In-service training program records, schedules, reports, etc.;
16.
Ambulance trip reports and memoranda of transfer, if available;

17.
Ambulance ownership information and applicable state/regional/ community EMS protocols.

5.
Hospital Response to Notice of EMTALA Investigation.  

· Don’t Panic.  Such investigations are more common than you think;
· Cooperate with survey team.  Your hospital is on either the 23-day or 90-day termination track.  No time to argue with the survey team or refuse to provide documents;
· Contact Hospital Legal Counsel.  Hospital Counsel should be involved from the beginning to provide appropriate legal advice and support;

· Involve hospital’s Corporate Compliance Officer and/or committee.  Meeting EMTALA’s requirements or rectifying violations is all part of the hospital’s corporate compliance obligations;
· Read the State Operations Manual Interpretive Guidelines.  Those Guidelines outline what the surveyors are looking for;

· Start an EMTALA Investigative File.  Document all charts reviewed by  surveyors, all the people interviewed, and all other actions taken by the survey team.  Talk to people interviewed to find out what was discussed;
· No Retaliation.  Do not waste time trying to figure out who reported the alleged violation to CMS.  Retaliatory action will make the hospital’s situation worse;

· Learn everything you can at the exit conference with the surveyors;

· Educate hospital personnel.  Inform all involved physicians, staff, management and the Board about EMTALA obligations and the Plan of Correction being instituted by the hospital;

· Monitor to confirm corrective actions are effective.  CMS will specifically review monitoring actions taken based upon the hospital’s plan of correction when the re-survey is conducted;

· Fully inform the hospital’s Board of Directors about the allegations, the investigation, and proposed corrective action.  The Board must approve the Plan of Correction or CMS will not accept it as complete and fully authorized; and

· Don’t assume that the hospital is cleared of all issues.  Even if the hospital is able to come to a satisfactory resolution with CMS, the OIG and Office for Civil Rights can investigate further if the surveyors reported discriminatory actions were taken against patients based on financial status, race, color, nationality, handicap, or diagnosis.
(Adapted from EMTALA and On-call Problems Workbook.  Horty Springer Publications, 2006).
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